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No. BK 89-40744

Debtor (s).
RONALD KEI TH CLARK, aka/ dba
Clark Investors, and VICTORI A
JEAN CLARK,

Pl aintiffs,

ADVERSARY NO.
89-0276

V.

PEOPLES BANK OF MARI ON,
an Il1linois banking
cor porati on,

Def endant .

N N N’ N’ N’ N’ N’ N e’ e’ e e e e e e e e e e e’

VEMORANDUM AND ORDER

The Peopl es Bank of Marion (" Peopl es Bank") seeks di sm ssal of an
actionfiledby the debtors, Ronald and Victoria d ark, assertingthat
the Court | ost subject matter jurisdictionto hear the acti on upon
entry of the debtors' discharge. The debtors filed their Chapter 7
bankruptcy petition on August 7, 1989, and, on Novenber 9, 1989, the
Court entered an order of di scharge and gave notice that the case woul d
be cl osed upon recei pt of the trustee's no-asset report. On Decenber
29, 1989, after the discharge but before a no-asset report was fil ed,
t he debt ors commenced an adver sary proceedi ng agai nst Peopl es Bank,
seeki ng to avoi d a nort gage on their resi dence held by t he Bank. The
Bank contends that entry of the debtors' di scharge constituted an

abandonnent so that this Court i s without jurisdictionto hear the



debtors’
conpl ai nt.

The conplaint alleges that, in 1984, Peoples Bank financed
construction of an office building for Clark I nvestors, alimted
partnershi p of which Ronal d O ark was a general partner. The | oan was
originally secured by a nortgage onthe partnership's property. In
1986, Peopl es Bank obt ai ned a nortgage on the Cl arks' resi dence as
further security for the | oan.

I n 1987, Ronal d Cl ark was sued by his partnersinC ark I nvestors
for an accounting of the partnershipaffairs. That suit was settl ed
when Cl ark agreed to resi gn as general partner. The debtors all ege
t hat, as part of the agreenment, Peopl es Bank pronisedto rel easethe
nort gage on their residence. The Bank failed to rel ease t he nort gage,
prompting the debtors' conplaint for avoi dance of the nortgage |ien.

The debtors' actionis a"relatedto" proceeding comngwthinthe
Court'sjurisdictionif it affects the amount of property avail abl e for
distributionintheir bankruptcy case or the al location of property

anong creditors of the estate. SeeMatter of Xonics, Inc., 813 F. 2d

127 (7th Gir. 1987);: Matter of Kubly, 818 F.2d 643 (7th Cir. 1987).

Peopl es Bank cont ends t hat t he acti on does not affect adm ni stration of
t he debtors' estate because, upon di scharge, any property renmainingin
the estate became abandoned to the debtors. The Bank asserts,
t herefore, that recovery fromthe present actionwuldinuretothe
debtors personally rather thantotheir creditors and that this Court
shoul d dism ss the action for |ack of jurisdiction.

Under 11 U. S. C. 8554, there are three ways that property can be
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abandoned froma debt or' s bankruptcy estate. InreReed, 89 B.R 100
(Bankr. C.D. Cal. 1988). The trustee or another party ininterest may
apply to the court to approve or order an abandonnent. 11 U.S.C.
8554(a), (b). Both of these nethods require notice and a hearingto

t he extent appropri ate under the circunstances. See 4 Collier on

Bankruptcy, par. 544.02[4] (14th ed. 1989). Further, section 554 (c)

provi des t hat any schedul ed property not otherwi se adnm nisteredis

deenmed abandoned upon the closing of the case. See Behrens v.

Whodhaven Association, 87 B.R 971 (Bankr. N.D. 1ll. 1988).

Peopl es Bank concedes t hat the Court never ordered t he abandonnent
of debtors' residence as property of the estate but contends, rat her,
that this property was deenmed abandoned upon debtors' di scharge. This
contention runs counter to the express | anguage of section 554. Under
t hat secti on, deemed abandonnent occurs only when the case i s cl osed.
Her e, t he debt ors' bankruptcy case was to be cl osed upon recei pt of the
trustee' s no-asset report. Since noreport has been filed, the case
remai ns open and t he debtors' resi dence continues to be property of the
est at e.

The trustee has taken no action with respect to the debtors’
resi dence because t he known | i ens exceeded t he val ue of the property.?
| f, however, the debtors succeed i n avoi di ng t he second nort gage hel d

by Peopl es Bank, there will be assets available for distributionto

The debtors' house, valued at $80,000 in their bankruptcy
schedul es, is subject to a first nortgage of $48,948.06 in favor
of Heritage Federal Savings and Loan and a second nortgage of
$427,000 in favor of Peoples Bank. The debtors claima honestead
exenption in the amunt of $15, 000.
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unsecured creditors after deduction of the debtors' honestead
exenpti on. Because t he out cone of the debtors' action could affect the
di vidend to be paidto unsecured creditors, theactionis "relatedto”
t he debtors' bankruptcy case and so cones within this Court's
jurisdiction under the test set forth in Xonics.

| T 1S ORDERED, therefore, that the notion of Peoples Bank to
dism ss for lack of subject matter jurisdiction is DEN ED.

_____ /'s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 20, 1990




